









































































































































































































































































































































In addition to strict currency controls, the GOC maintains the currency peg by
intervening to purchase the excess foreign exchange accumulating in China on account of
China’s huge trade surpluses.’®® It does this by means of printing RMB to pay for foreign
exchange.”® By selling RMB and buying dollars, the GOC is able to artificially bid up the value
of the dollar vis-a-vis the RMB.

2. Chiﬁa’s undervaluation of its exchange rate

The Bretton Woods conference in 1944 established the IMF, which was founded to
promote four primary objectives: a balanced expansion of world trade, maintaining stable
exchange rates, avoiding competitive currency devaluations, and the orderly correction of
balance-of-payments problems. Thus, one of the key elements of a healthy global economy is
the minimization of situations where countries devalue their currencies in order to drive export-
led growth. Article IV of the IMF Articles of Agreement states that members shall

avoid manipulating exchange rates or the international monetary
system in order to prevent effective balance-of-payments

adjustments or to gain unfair competitive advantage over other
members.>”°

IMF member countries may select whatever exchange regime they want -- a fixed rate
regime or a floating rate regime, or any type in between, known as intermediate exchange rate
regimes, including conventional fixed pegs, crawling pegs, crawling bands, and tightly managed

floats.’”" IMF members are also permitted to intervene intermittently in capital markets in order

368 See CRS Report at 13, Exhibit III-168.
369 See id. at 3.
370 See IMF Articles of Agreement, Exhibit I11-176.

3" 1t is interesting that China characterizes its own exchange rate as a managed float.
Given the lack of fluctuation in the RMB exchange rate, the GOC obviously puts more emphasis
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to maintain orderly exchange rates. What countries are not permitted to do is to intervene in
financial and foreign exchange markets at a level that rises to “manipulation.” In order to
provide some guidance on what constitutes manipulation, the IMF adopted a standard in 1977
that discussed “protracted, large-scale intervention in one direction in the exchange market,” as
being indicative of manipulation and thus of concern to other members.

China’s efforts to maintain its exchange rate at levels that undervalue the RMB rise to the
level of “protracted,” “large-scale,” and “in one direction.” It is typical that governments
intervene in capital markets from time to time and on a temporary basis to influence the direction
of their currency either up or down, in order to smooth out disjunctures.*’> China’s intervention
in the foreign exchange markets, however, has persisted at a significant level for years in order to «
benefit the export sector. The fact that the exchange rate remained essentially unchanged

between 1995 and 2005 and appreciated only slightly over the next several years itself is

on the “managing” and not enough on the “floating.” The IMF does not concur with China’s
characterization of its exchange rate regime, classifying it instead as a “conventional peg.”

372 As one commentator recently observed:

In most mature economies with floating exchange rates and
open capital markets, intervention now occurs only infrequently...
The European Central Bank and the U.S. Federal Reserve Board,
for example, may let years go by without carrying out any
intervention at all ...

Intervention among emerging market countries is most
prevalent in those with exchange rate targets... {The} combination
of sterilized intervention and barriers to capital mobility is thought
to enable a country to maintain a relatively weak exchange rate
without engendering domestic inflation. It is also exactly this
combination of sterilized intervention and capital controls that so
frustrates the trading partners of a few emerging market countries
and provokes accusations of excessive currency manipulation.

Princeton Encyclopedia of the World Economy (2009) at 489-90, Exhibit ITI-
177.
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evidence that China’s intervention has been protracted. The GOC’s intervention has also been
large in scale. In years past, the GOC intervened in the foreign currency market at a rate of $15
to $20 billion per month to suppress the value of the RMB, but more recent interventions are
estimated to exceed $45 billion per month.>” The GOC’s accumulated foreign reserve holdings
are also evidence that the GOC’s intervention has been large in scale. China now holds more
than $1 trillion in foreign currency, with some reports indicating that the country has as much as
$2 trillion.*” The fact that the RMB-dollar exchange rate has remained relatively unchanged in
the face of skyrocketing current account and trade surpluses is evidence that the GOC’s
intervention has been “in one direction.”

The GOC effectively prevents the appreciation of the RMB against the dollar to a level
that would reflect China’s true balance of payments situation, resulting in a large and
fundamental misalignment between the dollar and the RMB. Because of this GOC-maintained
exchange rate, Chinese exporters earning dollars through export transactions receive an
artificially inflated amount of RMB when they exchange those dollars at the People’s Bank of
China, a Chinese government entity. As a result, the GOC ensures that exporters who receive
dollars from their export activities receive more RMB than they otherwise would if the value of
the RMB were set through market mechanisms. This provides Chinese exporters with a
considerable subsidy. As noted below, Petitioners believe that the GOC’s program to maintain
artificial exchange rates qualifies as a financial contribution or, alternatively, as a form of income

or price support within the meaning of Article XVI of the GATT 1994, and provides Chinese

373 See Currency Misalignments at 3, Exhibit IT1-163.

374 See id. See also “China’s Foreign Exchange Reserves Surge, Exceeding $2 trillion,”
Bloomberg News (July 9, 2009), Exhibit I111-178.
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exporters of aluminum extrusions with a benefit. Because receipt of the subsidy is contingent
upon export, the subsidy qualifies as a prohibited export subsidy.

3. Currency undervaluation has been a long-standing concern under the
GATT and the WTO Agreements as well as U.S. law

The GATT and WTO Agreements, as well as U.S. law, have long recognized that
government-managed exchange rates can confer countervailable subsidies on exports.

a) Currency undervaluation has been a long-standing concern
under the GATT and the WTO Agreements

Article XV:4 of GATT 1994 is an overarching WTO provision addressing exchange rate
issues. In particular, GATT Article XVI:4 provides that the “{c}ontracting parties shall not, by
exchange action, frustrate* the intent of the provisions of this Agreement, nor, by trade action,
the intent of the provisions of the Articles of Agreement of the International Monetary Fund.”

In his seminal book World Trade Law and the Law of GATT, Professor John Jackson
explained the rationale of GATT Article XVI as follows:

It was well recognized at the time of drafting GATT that currency
par value manipulation and exchange controls could be used to
protect domestic markets against imports. In the 1945 legislative
history of the act authorizing the United States participation in
GATT, congressional complaints against foreign use of these
devices were strong. (footnote omitted) The GATT draftsmen,
particularly the American delegates, felt constrained to include
some protection against them in the tariff agreement, even though
the International Monetary Fund articles contained some similar
provisions. (footnote omitted)

The use of exchange rates and exchange rate controls to inhibit
imports can be illustrated by several examples. First, a nation can,
by devaluing its currency, shift the terms of its international trade
... . (footnote omitted) By making its currency cheaper with
respect to foreign currencies, imports become more expensive
relative to domestic products and are therefore discouraged ... .
Likewise, the same move makes exports cheaper relative to foreign
goods ... 2"

375 John H. Jackson, World Trade and the Law of GATT, The Bobbs-Merill Company,
Inc, 1969, pp. 479-80.
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Thus, GATT Article XVI:4 acknowledges that exchange rate measures can frustrate the
intent of the provisions of GATT (for instance, by offsetting trade concessions under GATT
Article II or undermining disciplines on subsidization under GATT Article XVI) and that, on
account of these effects, such measures fall squarely within the purview of WTO rules, even if
they are often considered exchange rate measures as opposed to trade measures.

For instance, currency manipulation in the form of sustained undervaluation can offset a
trade concession by making imports artificially expensive in local currency. Multiple exchange
rates can also offset the trade concessions relating to imports that are assigned an exchange rate
that makes them artificially expensive in local currency. Finally, exchange rate controls can act
as an import quota in respect of imports that are subject to exchange rate rationing.

Other WTO provisions expressly recognize that exchange rate measures can constitute
export subsidies. For instance, multiple exchange rates can provide an export subsidy by
enabling exporters of certain goods to earn more local currency for their export receipts than they
would have earned absent this regime.

In particular, Note 2 to paragraphs 2 and 3 of GATT Article VI provides that “multiple
currency practices” (i.e., multiple exchange rates) can constitute either export subsidies or a form
of dumping:

GATT Ad Article VI
Paragraphs 2 and 3

2. Multiple currency practices can in certain circumstances
constitute a subsidy to exports which may be met by countervailing
duties under paragraph 3 or can constitute a form of dumping by
means of a partial depreciation of a country’s currency which may
be met by action under paragraph 2. By “multiple currency
practices” is meant practices by governments or sanctioned by
governments.
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In 1957, the GATT Secretariat examined the application of antidumping and
countervailing duties by the Contracting Parties. In reviewing the types of measures that involve
subsidization, the Secretariat referenced the Ad Note to Article VI:

A special type of low price import may also be mentioned in this
connection, namely those which are the consequence of currency
measures taken in the exporting country. While in most such
instances the price comparison will not permit the levy of an anti-
dumping duty, GATT expressly permits the levy of countervailing
duties in circumstances where the exportation of the product is
facilitated by a multiple currency system (Note to Article VI). A
case in which such a provision has been applied is the imposition

of a countervailing duty by the United States on imports of wool
tops from Uruguay.’”®

The study further noted: “Concerning countervailing duties, the United States has
indicated that these are used to offset all types of export subsidization, including subsidization
through differential exchange ‘rates’.””’

The Illustrative List of Export Subsidies in Annex I to the WTO SCM Agreement (as
well as in the 1979 Subsidies Code) classifies as such both “currency retention schemes and any
similar practices which involve a bonus on exports” (Item (b)), and the government provision of
“exchange risk programmes, at premium rates which are inadequate to cover the long-term
operating costs and losses of the programmes” (Item (j)). Clearly, if “currency retention
schemes and any similar practices are in item (b), they must be presumed to qualify as a

subsidies. A government’s currency retention scheme would allow its exporters to retain

foreign-exchange earnings rather than exchange them for local currency.’”®

376 GATT, Anti-Dumping and Countervailing Duties (1957) at 7, Exhibit IT11-179.
77 Id. at 13.

378 See Deborah E. Siegel, “Legal Aspects of the IMF/WTO Relationship: The Fund’s
Articles of Agreement and the WTO Agreements,” 96 Am. J. Int’l L. 561, 596 (July 2002),
Exhibit ITI-180.
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While the GOC’s managed exchange rate for U.S. dollars may not be identical to the

7% ¢¢

“multiple currency practice,” “currency retention scheme” or “exchange risk program” as
referenced in the Ad Note 2 to GATT Article VI:2-3 or the SCM Agreement’s Illustrative List of
Export Subsidies, the GOC’s exchange rate scheme is practically and functionally equivalent to
those practices because it likewise favors or provides a “bonus” on exports by inflating the value
of one currency (or basket of currencies). Accordingly, the GOC’s managed exchange rate is a

“similar practice” within the meaning of item (b).

b) Currency undervaluation has been a long-standing concern
under U.S, law

Before the creation of GATT after World War 11, as well as after the GATT was adopted,
the United States has countervailed currency schemes where an incentive to export was created.
For example, in the 1930s, Germany regulated and controlled its currency in such a manner that
it maintained different categories of reichmarks with different conversion values. By regulation,
Germany allowed the lower-valued reichsmarks to be used for the purchase of German goods to
be exported. The German exporter, however, could redeem the lower-valued marks at the rate of
the higher-valued marks. This practice led the Treasury Department to issue Treasury Decision
48360 in June 1936, which stated:

Notice is hereby given that pursuant to the provisions of section
303 of the Tariff Act of 1930, countervailing duties equal to any

bounty and/or grant found to have been paid and/or bestowed will
be collected on articles of the kinds named below from Germany...

The courts upheld this decision in a number of proceedings:

. EW. Woolworth Co. v. United States:

{T}o the {German} manufacturer one of the reichmarks paid from
the registered reichsmark account was worth the same as one of the
marks paid from the free reichsmark account.

* ok %k
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It is not possible to escape the conclusion from the record that the
German Government by various devices and through different
authorized governmental agencies was seeking to aid its
manufacturers in invading foreign markets with their goods to
compete in such markets with domestic producers. ... Among
such was the control of the registered marks and the limitations
placed upon their use. *”

. V. Mueller & Co., v. United States:

We are of the opinion that the presumption of correctness attaches
to this finding.**

. Robert E. Miller & Co., Inc. v. United States:

The imported goods were paid for on April 10, 1937, in Aski
marks which were purchased at a lower price than the current
value of free or gold reichmarks. Aski marks were of the class of
currency which, under German regulation, could be used in
payment for exported goods and subsequent to such use were
redeemed by the German Government at the same value as free
reichsmarks thereby enabling the German manufacturer to dispose
of his exported goods at a “dollar-equivalent” less than would
otherwise be charged.*®!

As noted in the above-referenced GATT study, in May 1953, as a result of a multiple
exchange rate system maintained by Uruguay, the U.S. Treasury Department issued a notice of
countervailing duties on imports of wool tops from Uruguay. T.D. 53257, 88 Treas. Dec. 105,
18 Fed. Reg. 2653 (May 7, 1953). On appeal, the Customs Court upheld T.D. 53257, stating:

Under this statute, it has been held that multiple exchange rate
systems can result in a bounty or grant.

% %k ok

379 28 C.C.P.A. 239 (1940) at 246 and 248, 115 F.2d 348.
38028 C.C.P.A. 249, 256 (1940), 115 F.2d 354.

381 34 CCPA 101, 102-103, 105 (1946).
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It has also been recognized internationally that multiple currency
practices can in certain circumstances constitute a subsidy to
exports which may be met by countervailing duties. Interpretative
Notes to the General Agreement on Tariffs and Trade, Ad Article
VI....

In our opinion, the facts presented here support the Treasury
Department’s finding that, at the time of its decision, wool tops
exported from Uruguay received bounties or grants within the
meaning of section 303 of the Tariff Act of 1930.

One of the purposes of Uruguay’s multiple rate of exchange
system was to aid industries which needed assistance in order to
place products abroad. Under such a system, which assigns
different exchange rates to different commodities, some exports
are favored over others. In the instant case, the record shows that
wool tops were favored over many other commodities and that the
manufacturer was enabled to sell them to the United States
profitably, which he could not otherwise have done. ... By means
of the exchange rate granted to wool tops, an inducement was
offered for the exportation of wool in the form of tops rather than
in the form of unmanufactured wool. The result was to increase
seriously the importation of wool tops into this country from
Uruguay and to permit their sale at lower prices in competition
with domestically produced wool tops. 3*?

4. Currency undervaluation constitutes a countervailable subsidy
because it is a financial contribution that provides a benefit to the

recipient and is specific to exports

a) Financial contribution

The GOC’s undervaluation of its currency to maintain an undervalued RMB represents a

direct transfer of funds under Section 771(D)(i) of the Act. The GOC requires that foreign

exchange earned from export activities be converted to RMB, at the government-prescribed rate,

382 Energetic Worsted Corp. v. United States, 224 F. Supp. 606, 612-614 (Cust. Ct. 1963).
Upon review by the Court of Customs and Patent Appeals, the decision of the Customs Court
was reversed on other grounds. The CCPA did so because it found that Treasury’s “procedure”
in determining a weighted benchmark was not appropriate. Energetic Worsted Corp. v. United

States, 53 CCPA 36, 45-46 (1968).
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and only at government-owned banks or government-authorized exchange facilities. The rate at
which exporters convert foreign exchange earnings exceeds what these exporters would
otherwise obtain if the rate of exchange were market determined. This results in more RMB
being provided to exporters for every dollar that they exchange than they otherwise would get
absent government intervention. This represents a direct transfer of funds (RMB) from the GOC
to exporters. The GOC’s undervaluation of its currency to maintain an undervalued RMB could
also be considered the provision of a good or service other than general infrastructure under
Section 771(5)(D)(iii) of the Act.

b) Benefit
The GOC’s undervaluation of its currency bestows a benefit to exporters because
exporters receive more RMB per dollar than they otherwise would if the Chinese government
were not manipulating the rate and markets were allowed to determine the equilibrium rate of
exchange. If the financial contribution is deemed to take the form of the provision of a good or a
service, a benefit would be conferred to the extent that such goods or services are provided for
less than adequate remuneration, or in the case where goods are purchased, if such goods are
purchased for more than adequate remuneration under Section 771(5)(E)(iv) of the Act. The
benefit would be calculated as the difference between the RMB received by exports when they
exchange dollars and the rate that they would receive absent the government’s intervention in the
foreign currency regime.’®
c) Specificity
In the Preliminary Negative Countervailing Duty Determination: Certain Laminated

Hardwood Trailer Flooring from Canada, 61 Fed. Reg. 59,079, 59,082 (Nov. 20, 1996)

38 See 19 C.F.R. § 351.501 and Countervailing Duties; Final Rule, 63 Fed. Reg. 65347
at 6539-60 (Nov. 25, 1998) describing the flexibility inherent in determining subsidy benefits.
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(“Laminated Hardwood Trailer Flooring from Canada”), the Department clarified its standard
for finding a de facto export subsidy and provided an illustrative example of how currency

restrictions constitute de facto export subsidies:

Article 3.1(a) and note 4 of the Agreement on Subsidies and
Countervailing Measures clarifies that the “in fact” standard “is
met when the facts demonstrate that the granting of a subsidy,
without having been made legally contingent upon export
performance, is in fact tied to actual or anticipated exportation or
export earnings....”

We recognize that the projects for which Leclerc sought financing
were largely aimed at the U.S. market in the sense that the
company expected to sell most of its increased production to the
United States. However, there is no evidence to support a finding
that Leclerc's receipt of the loans and guarantees was contingent
upon or tied to actual or anticipated exportation to the United
States. Although the granting authority was aware of the
anticipated destination of the output, this fact alone does not render
the program a de facto export subsidy. Specifically, we do not
believe that the assistance awarded Leclerc was contingent upon
the company exporting outside of Canada. Indeed, Leclerc could
have qualified for assistance by “exporting” to another province in
Canada. Therefore, we have preliminarily determined that the
loans and guarantees given under the Export and Modernization
and PREP programs are not export subsidies.

The situation we are addressing here can be contrasted with other
situations that might give rise to possible de facto export subsidies.
For example, a loan program might be structured to require
repayment in U.S. dollars rather than local currency. If currency
restrictions make it impossible to obtain U.S. dollars in that
country except through exportation, then the requirement to repay
the loan in U.S. dollars could lead to the finding of a de facto
export subsidy.

In this case, as the Department contemplated in Laminated Hardwood Trailer Flooring
Jrom Canada, government restrictions make it impossible for Chinese producers to obtain U.S.

dollars except through exportation. Moreover, in China, foreign-exchange earned from export
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activities must largely be converted to RMB at government-owned banks or government-
authorized exchange facilities.?®* Therefore, a Chinese producer’s ability to receive excess RMB
is in fact tied to its ability to export, and thus receive dollars which then can and must be
converted at the government-controlled rates provided by government-owned banks.*®® The
Chinese government’s restriction on foreign exchange as a whole creates a de facto export
subsidy, as envisioned by the Department in Laminated Hardwood Trailer Flooring from
Canada by (1) making a Chinese producer’s receipt of a subsidy (excess RMB) (2) contingent on
its ability to export outside of China, and (3) thus receive foreign exchange that (4) the GOC

strictly controls and largely requires the producer to surrender.

In the Final Negative Countervailing Duty Determination; Pork Rind Pellets From
Mexico, 48 Fed. Rég. 39,105 (Aug. 29, 1983)(“Pork Rind Pellets From Mexico”), the
Department did more than theorize that currency restrictions could constitute subsidies, it
conducted an investigation of Mexico’s “Dual Level Currency Exchange Rate System.”
Although the Department ultimately found that Mexico’s system did not provide a subsidy to
pork rind pellet producers, the points on which the Department based its reasoning require it to

initiate an investigation of Chinese currency undervaluation in the instant proceeding.

3% See Exhibit I1I-181, Collis et al, China’s Policy of Substantially Undervaluing the
Renminbi: A Challenge for the International Monetary and Trading System at 52 (Sept. 15,
2008) (Research Paper prepared by the Trade Law Advisory Group under a grant funded by the
U.S. Small Business Administration (“TLAG Report on Undervaluing the RMB”). Under the
Administrative Rules of the People’s Republic of China on Foreign Exchange Control in 1996
(1996 Forex Regulations), China-based organizations were required to remit any foreign
exchange earnings back to China and deposit such earnings in authorized foreign exchange
banks).

385 Id
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In Pork Rind Pellets From Mexico, the Department investigated Mexico’s dual exchange
rate system. At the time, the government of Mexico maintained two exchange rates, a controlled
exchange rate (a less favorable rate applied to all export proceeds) and a free exchange rate (a
more favorable rate available to purchase imports).386 Like the current Chinese system, when a
Mexican company received dollars through export activities, the Department found that all

export proceeds were required to be converted into pesos

at the controlled rate of exchange established by the Mexican
government....We also verified that the Mexican government will
require Selectos {the respondent}, upon receipt of any export
proceeds, to exchange those proceeds, to pesos at the controlled
rate, thus receiving fewer pesos per dollar than if they were
converted at the free exchange rate. 87

Therefore, even though the use of the controlled rate was contingent upon export, there
was essentially no benefit, and thus no countervailable subsidy on this component of the
exchange rate regime because an exporter actually received fewer pesos than otherwise would be
provided on a free market. However, in this case, the Chinese controlled rate of exchange is a
more favorable rate for those exchanging dollars than what a “free exchange rate” would be. See
Undervaluation Analysis Report at 5 et seq. Therefore, if the Department applies the exact
reasoning to Chinese currency undervaluation that it applied to Mexico’s controlled rate of
exchange, it must conclude that Chinese companies are receiving more RMB per dollar than if

the GOC allowed a free exchange rate. Moreover, the Department also considered the effect of

38 The free exchange rate was effective for companies who needed to exchange pesos for
foreign exchange in order to purchase imported production inputs. This component of Mexico’s
exchange rate was investigated but found not to constitute a subsidy. See Final Negative
Countervailing Duty Determination; Pork Rind Pellets From Mexico, 48 Fed. Reg. 39,105 (Aug.
29, 1983).

387 Id
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Mexiéo’s system on its exports and found “this system does not appear to stimulate export sales
of pork rind pellets over domestic sales of pork rind pellets.” However, virtually every
economist agrees, and the GOC has acknowledged, that its foreign currency controls are
designed to stimulate export sales.>®® The Undervaluation Analysis Report at 3 also concludes
that “{a}s the Chinese economy has become increasingly dependent upon exporting as a source
of economic growth, so too has exporting become increasingly important as a means of

expanding and sustaining employment in China.”

Although the Department ultimately found that Mexico’s dual exchange rate system did
not constitute a countervailable sub'sidy, it did so largely on two points: (1) the controlled rate
that applied to all export proceeds caused exporters to receive fewer pesos per dollar than if
converted at the free exchange rate, and (2) the separate import purchase currency regime was
not a specific domestic subsidy based on the facts of that case. However, in this instance,
Petitioners are providing reasonably available information that (1) the Chinese government-
controlled exchange rate provided more RMB per dollar than would be provided at a free

38 and (2) allege that the government-controlled exchange rate is an export

exchange rate,
subsidy, and alternatively, is a specific domestic subsidy, which is demonstrated with reasonably

available information provided below.

388 See “After 30 Years, Economic Peril on China’s Path,” N.Y. Times (Dec. 19, 2008),
Exhibit I11-182.

3% See Economic Consulting Services LLC, Analysis of Evidence of the Undervaluation
of the Chinese Currency and the Evidence of Specificity of the Subsidy Benefit Derived from
Currency Undervaluation (Jan. 13, 2010) (“Undervaluation Analysis Report”) at 5 (stating that
“The prevailing economic pressure has persistently been in a direction that should have strongly
bid up the value of RMB vis-a-vis other currencies. However, as shown in Exhibit III-1, the
strong economic pressure to bid up the price of the RMB has not been permitted to increase
commensurately the value of the RMB.”), Exhibit II1-183.
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Prior to Pork Rind Pellets From Mexico, the U.S. also investigated currency systems
during the 1930s in Germany and during the 1950s in Uruguay, thus establishing that currency
undervaluation can create a countervailable subsidy that should be investigated under the
countervailing duty law. In Energetic Worsted Corp. v. United States, the United States Customs
Court specifically addressed whether countervailing duties were an appropriate remedy when

other branches of the U.S. government had not denounced the particular currency practice:

Although the United States and other countries may have
recognized or approved multiple exchange rate systems in general
and although there may have been various causes for Uruguay’s
action, nevertheless, section 303 of our tariff act imposing
countervailing duties in certain circumstances has not been
repealed. It must be applied whenever it is shown that a bounty or
grant has been bestowed. The fact that United States
representatives on the International Monetary Fund and the
National Advisory Council did not object to Uruguay’s multiple
exchange rate system in general is not relevant. Whether or not
such a system is objected to, whenever the result is a bounty as to
any particular article, the statute requires that countervailing duties
be imposed. The facts here show that the preferential exchange rate
did result in a bounty to the Uruguayan exporter.**°

At issue in Energetic Worsted Corp. v. United States was the Treasury Department’s
imposition of countervailing duties on imported wool tops from Uruguay. At the time, Uruguay
had a multiple exchange rate system which was designed “to aid industries which needed
assistance in order to place products abroad.”*®' Like the current Chinese currency system that is

used to encourage exports, the Uruguay system provided “an inducement” for exportation by

3% Energetic Worsted Corp. v. United States, 51 Cust. Ct. 55, 65 (Cust. Ct. 1963) rev’d
53 C.C.P.A. 36 (1966)( Although the U.S. Customs Court upheld the Treasury Department’s
imposition of a countervailing duty under section 303 of the Tariff Act of 1930, the U.S. Court of
Customs and Patent Appeals reversed this decision on the ground that the weighted benchmark
used to calculate the subsidy benefit was not supported by substantial evidence).

391 Id
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giving the Uruguayan exporter a favorable return on foreign exchange.’ Similarly, as discussed
in Energetic Worsted Corp. v. United States and cited in the Petition at 127 through 128,
Germany’s currency rate system was investigated under the Tariff Act of 1930 and
countervailing duties were applied to merchandise subsidized by the German government's
reliance upon multiple exchange rates and, in particular, upon a depreciated rate of exchange for

German exports.393

As administering authorities did in prior cases where currency practices were alleged to
create a countervailable subsidy, the Department should initiate an investigation of currency
undervaluation in China. Given the United States’ past investigations of currency practices, the
information reasonably available to Petitioners indicates that current Chinese currency practices
are more likely to bestow-countervailable subsidies on Chinese producers of subject merchandise
than did currency practices formerly investigated by the United States in Mexico, Uruguay and
Germany. Furthermore, since the Department itself has acknowledged the particular difficulties
inherent in specificity analysis, and has been deferred to by the Court of Appeals for the Federal
Circuit, Petitioners submit that the following information as to the specificity of the subsidy
created by Chinese currency undervaluation more than meets the threshold “information
reasonably available” requirement for immediately initiating an investigation of this

allegation. >

392 1d

3% See F.W. Woolworth Co. v. United States, 28 C.C.P.A. 239, 246, 115 F.2d 348 (1940);
V. Mueller & Co., v. United States, 28 C.C.P.A. 249, 256, 115 F.2d 354 (1940); Robert E. Miller
& Co., Inc. v. United States, 34 C.C.P.A. 101, 102-105 (1946). ‘

394 See Royal Thai Government v. United States, 436 F.3d 1330 (Fed. Cir. 2006); see also
A.K. Steel v. United States, 192 F.3d. 1367, 1385 (Fed. Cir. 1999).
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(i) Chinese Currency Undervaluation Is A De Jure Export
Subsidy

Chinese currency undervaluation is a de jure export subsidy consistent with section

771(5A)(B) of the Act. As detailed in numerous studies,

China’s basic regulation on the management of foreign exchange
dates from 1996, has been amended twice since then (in January
1997 and, more recently, in August 2008), and is administered by
the People’s Bank of China and the State Administration of
Foreign Exchange. These FOREX Rules are sweeping in their
reach and lay down the framework and essential guidelines by
which the Chinese government monitors and controls the flow of
currency into, out of, and within China. In practice, this oversight
means that the Chinese central government can insulate the
renminbi to a great degree from the market’s pressures and
undervalue the renminbi relative to the values of the currencies of
China's trading partners.*

Although the Chinese government has carefully worded its laws to avoid a forthright
acknowledgment that its currency system is designed to promote exports and increase dollar
holdings, this effect is widely acknowledged by economists and scholars: “China’s government
clearly is in a position to seal off foreign currencies - as much or as little as it chooses at any
given time - from the Chinese domestic market. This segregation allows the Chinese
government to intervene effectivély in the foreign exchange markets to undervalue the
renminbi.”**® Similarly, the Undervaluation Analysis Report at 5 states that “It is evident that
the reason that the “price” of the RMB against other currencies has not increased
commensurately is the intervention by the People’s Bank of China (“PBOC”) which appears to

have had as a policy goal the suppression of forces that would increase the value of the RMB.

395 See TLAG Report on Undervaluing the RMB, Exhibit I1I-181.

396 Id
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The PBOC achieves this goal by selling whatever volumes of RMB are necessary to keep the
| value of the RMB at the PBOC’s desired level.” Therefore, the GOC’s policy as applied through
the Chinese Foreign Exchange Rules, in particular Articles 7-9, 11, 12, 19, 20, 32, 33, when
read together, demonstrate that the GOC has in place de jure restrictions that promote exports

and reward exporters and FIEs with excess RMB.*’

As discussed above, Chinese currency undervaluation is a de facto export subsidy,
consistent with section 771(5A)(B) of the Act and the Department’s prior cases. The
Department’s regulations state that “{t}he Secretary will consider a subsidy to be an export
subsidy if the Secretary determines that eligibility for, approval of, or the amount of, a subsidy is
contingent upon export performance.”” % Essentially, the Chinese government can control the
amount of excess RMB provided to its industries in two steps: first, by encouraging the
development of an industry through specific government policies designed to launch the industry
into the global market and second, by rewarding the successfully developed industry through the
provision of excess RMB in exchange for foreign currency.

In this instance, the amount of excess RMB that Chinese producers of subject
merchandise receive is contingent upon their export performance. Because the Chinese
government has in place a de jure policy to support the Chinese aluminum extrusion industry, the
Chinese aluminum extrusion industry is more likely than non-supported industries to

successfully export its products, thus ultimately receiving more dollars, and therefore, more

397 See 2008 Foreign Exchange Control Regulations of the People’s Republic of China,
Exhibit ITI-175.

3% See 19 C.F.R. § 351.514. (emphasis added)
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excess RMB than non-encouraged industries.”®® Furthermore, the Chinese government’s
complete control over foreign exchange is a well-documented tool used in its efforts to keep the

RMB undervalued vis-a-vis the dollar:

China’s basic regulation on the management of foreign exchange
dates from 1996, has been amended twice since then (in January
1997 and, more recently, in August 2008), and is administered by
the People’s Bank of China and the State Administration of
Foreign Exchange. These FOREX Rules are sweeping in their
reach and lay down the framework and essential guidelines by
which the Chinese government monitors and controls the flow of
currency into, out of, and within China. In practice, this oversight
means that the Chinese central government can insulate the
renminbi to a great degree from the market's pressures and
undervalue the renminbi relative to the values of the currencies of
China's trading partners. As the articles next highlighted illustrate,
the current version of the FOREX Rules continues to vest
extensive powers in the People’s Bank of China and the State
Administration of Foreign Exchange.400

Therefore, by both having a policy to support favored industries, such as the aluminum
extrusion industry, and by maintaining total control over the foreign exchange system in order to
reward favored industries with excess RMB, the Chinese government has created a de facto
export subsidy to all industries who successfully respond to the government edict to go forward
and export. Clearly, little if any doubt exists that the provision of excess RMB is linked to a
Chinese producers’ receipt of dollars upon exportation of , subject merchandise.*”! Furthermore,

as the Undervaluation Analysis Report, concludes,

3% See Countervailing Duty Investigation of Coated Free Sheet from the People’s
Republic of China, 72 Fed. Reg. 60,645 (Oct. 25, 2007)(“CFS”) at [ssues and Decision
Memorandum, Comment 8, page 55.

490 See TLAG Report on Undervaluing the RMB, Exhibit I11-181.

1 See Can-Am Corp. v. United States, 11 C.1.T. 424, 430 (Ct. Int'l Trade
1987)(upholding Commerce’s interpretation of “contingent upon export” stating “Here
Commerce asserts that in order to be an export bounty, grant or subsidy within the meaning of
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70 % of China’s foreign exchange earnings from Current Account
transactions and from long-term Capital and Financial account
transactions were derived from the export of goods....No other
category of foreign exchange inflows comes close to matching the
$1.4 trillion foreign exchange earnings of Chinese exporters.
Therefore, as exporters garner the overwhelming share of benefits
from the undervaluation of the RMB, the subsidy benefit is de
facto specific to exporters as a group.*®?

The Department’s regulations also make clear that “the provision of the subsidy” can be
“tied to actual or anticipated exportation or export earnings, alone or as one of two or more
conditions.”*® Therefore, the fact that the provision of excess RMB to producers of subject
merchandise, can be tied to the export earnings that the Chinese government encourages through
their policy to support the paper and forestry industries, is sufficient under the regulatory
-standard to find Chinese currency undervaluation a de facto export subsidy. Although the
Department may hypofhesize other conditions under which a particular company or individual
may receive excess RMB upon converting dollars, hypothesis is irrelevant to this allegation and
does not obviate the fact that exportation is one condition under which excess RMB are awarded

to favored industries. Therefore, any non-exporting entity’s use of this program is largely

the countervailing duty statutes the benefir bestowed must be linked to the exportation of the
goods. The Court finds this interpretation of section 1677(5)(A) “export” subsidies to be
consistent with the types of subsidies described in Annex A to the Agreement. The Court also
finds the requirements that the alleged benefit be contingent upon export performance or that it
stimulate export sales over domestic sales to be consistent with the other forms of export
subsidies in Annex A, and holds that such requirements are reasonable criteria for determining
whether the benefit bestowed is sufficiently tied to the exportation of the goods.” (emphasis
added).

02 See Undervaluation Analysis Report at 8, Exhibit ITI-183.

403 See 19 C.F.R. § 351.514.
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inconsequential to the Department’s proper analysis of de facto export subsidies under its
regulations. **

Finally, the Petitioners’ treatment of de facto export subsidies also comports with the
factors that the Department contemplated in Laminated Hardwood Trailer Flooring from
Canada and that the WTO Appellate Body addressed in Canada - Measures Affecting the Export
of Civilian Aircraft. (“Canada - Aircrafi”).*®®> According to the Laminated Hardwood Trailer
Flooring factors contemplated by the Department the Chinese government’s restriction on
foreign exchange as a whole creates a de facto export subsidy by (1) making a Chinese
producer’s receipt of a subsidy (excess RMB) (2) contingent on its ability to export outside of
China, and (3) thus receive foreign exchange that (4) the GOC strictly controls and largely
requires the producer to surrender.

Similarly, the Appellate Body’s discussion of de facto export subsidies in Canada -
Aircraft also supports Petitioners’ allegation of Chinese currency undervaluation as a de facto
export subsidy. The Appellate Body upheld the panel’s decision that the government of Canada
provided a de facto export subsidy (through its Technology Partnerships Canada (“TPC”)

assistance) to its aircraft industry even though: (1) Brazil admitted TPC assistances was granted

to non-aircraft industries with domestic sales; and (2) Canada asserted that “TPC provides

404 See Coated Free Sheet Paper from the Republic of Korea: Notice of Final Affirmative
Countervailing Duty Determination, 72 Fed. Reg. 60,639, 60,642 (Oct. 25, 2007), stating “We
find that the information regarding anticipated export effects included in the application Namhan
filed with MOCIE is one of the conditions considered when issuing loans under the program and,
thus, meets the specificity criteria under section 771(5A)(B) of the Act and 19 CFR 351.514.
Indeed, the Preamble further clarifies that if exportation or anticipated exportation is the sole
condition or one of several conditions, the subsidy is an export subsidy ‘unless the firm in
question can clearly demonstrate that it had been approved to receive the benefits solely under
non-export-related criteria.””

405 See Appellate Body Report, Canada — Measures Affecting the Export of Civilian
Aircraft, WT/DS70/AB/R, adopted 20 August 1999, DSR 1999:111, 1377 (“Appellate Body
Report on Canadian Aircraft.”).
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support to a broad base of sectors and technologies that touch on virtually all industrial sectors of
Canada.”® Ultimately, the underlying panel looked at numerous facts related to TPC assistance
and found:

that TPC funding in the regional aircraft sector is expressly
designed and structured to generate sales of particular products,
and that the Canadian Government expressly takes into account,
and attaches considerable importance to, the proportion of those
sales that will be for export, when making TPC contributions in the
regional aircraft sector. In this regard, we note again in particular
that TPC contributions in the aerospace and defence sector,
including the regional aircraft industry, are provided for “near-
market projects with high export potential.” To us, therefore, these
facts demonstrate that TPC assistance to the Canadian regional
aircraft industry would not have been granted but for some
expectation of exportation or export earnings. (Emphasis in
original).*%’

In the instant case, the Chinese government has structured its economy to generate sales
of particular products by instituting industrial plans. Like the Canadian government did in
granting TPC assistance, the Chinese government “attaches considerable importance” to the fact
that its championed industries will export merchandise.*”® As a result, the totality of the facts
surrounding Chinese currency undervaluation demonstrates that it functions as a de facto export
subsidy to the manufacturers of subject merchandise, whose exports are considerably important

to the GOC.

406 11

407 See Panel Report, Canada — Measures Affecting the Export of Civilian Aircraft,
WT/DS70/R, adopted 20 August 1999 at para. 9.341, as upheld by Appellate Body Report
WT/DS70/AB/R, DSR 1999:1V, 1443.

408 See TLAG Report on Undervaluing the RMB, Exhibit II1-181; see also “After 30
Years, Economic Peril on China’s Path,” N.Y. Times (Dec. 19, 2008), Exhibit IT1-182.
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The Appellate Body upheld the panel’s decision that TPC assistance was a de facto
export subsidy for the regional Canadian aircraft industry and acknowledged the difficulty in
analyzing de facto export subsidies:

Proving de facto export contingency is a much more difficult task.
There is no single legal document which will demonstrate, on its
face, that a subsidy is “contingent ...in fact ... upon export
performance”. Instead, the existence of this relationship ‘of
contingency, between the subsidy and export performance, must be
inferred from the total configuration of the facts constituting and
surrounding the granting of the subsidy, none of which on its own
is likely to be decisive in any given case.*”

Therefore, Petitioners allege that based on the totality of the facts surrounding Chinese currency
undervaluation which are reasonably available to Petitioners, the Department should initiate an

investigation of Chinese currency undervaluation as a de facto export subsidy.

(ii)  Chinese Currency Undervaluation Is A Specific
Domestic Subsidy Which The GOC Bestows On
Foreign-Invested Enterprises (“FIEs”)

The Department’s regulations state that {i}n determining whether a subsidy is being
provided to a “group” of enterprises or industries within the meaning of section 751(5A)(D) of
the Act, the Secretary is not required to determine whether there are shared characteristics among
the enterprises or industries that are eligible for, or actually receive, a subsidy. See 19 C.F.R. §

351.502(b).*'° In Dynamic Random Access Memory Semiconductors from the Republic of

499 See Appellate Body Report on Canadian Aircraft at para. 167.

10 See British Steel PLC v. United States, 20 C.1.T. 394, 443 (Ct. Int'l Trade 1996) citing
to PPG Indus., Inc. v. United States, 9 Fed. Cir. (T) 71, 80, 928 F.2d 1568, 1577 (1991) and
stating that “The CVD statute provides that for Commerce to countervail a bounty or grant, the
agency must determine whether the bounty, grant, or subsidy in law or in fact is provided to a
specific enterprise or industry, or group of enterprises or industries.” 19 U.S.C. § 1677(5)(B)
(1988). A finding of de facto specificity “requires a case by case analysis to determine whether
there has been a bestowal upon a specific class.”
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Korea: Final Results of Countervailing Duty Administrative Review, 73 Fed. Reg. 14,218 (Mar.
17, 2008) the Department found that Hynix was a member of a “group of enterprises” and
reiterated that (1) “the Department is not required to determine whether or not there are shared
characteristics among enterprises for purposes of its specificity analysis” and (2) “the
Department has discretion in evaluating the shared characteristics among enterprises or

industries in determining whether they constitute a ‘group’ for purposes of specificity analysis.”

Chinese FIEs are a “group of enterprises” consistent with the Department’s legal
standards and past practice. In prior cases, the Department has determined that Chinese FIEs are
“groups of enterprises” in the context of specificity analysis and should continue to do so in this

case.

Our finding is that FIEs constitute a group of enterprises for
specificity purposes. We note that section 771(5A)(D) of the Act
defines “enterprise or industry” to include a group of such
enterprises or industries. Much of Yixing Union's argument is
misplaced because it focuses on the industries containing FIEs, not
on whether FIEs can be classified as a “group.”

Moreover, while we acknowledge that the language in the CVD
Preamble discussing PPG Industries v. United States refers to
numerous and diverse industries, and that FIEs may in fact operate
in numerous and diverse industries in the PRC, the preambular
language cannot be read to mean that where the law limits a
subsidy to a specific group of recipients, the subsidy is not specific
because the limited recipients operate in many industries. Also, in
our view, the Roses decision cited by Yixing Union supports our
finding because FIEs are a discrete class of enterprises that benefit
from a variety of subsidy programs.*"!

M See Citric Acid and Certain Citrate Salts From the People's Republic of China. Final
Affirmative Countervailing Duty Determination, 74 Fed. Reg. 16,836, 16,838 (Apr. 13, 2009);
see also Certain Kitchen Shelving and Racks from the People's Republic of China: Final
Affirmative Countervailing Duty Determination, 74 Fed. Reg. 37,012 (July 27, 2009);
Polyethylene Retail Carrier Bags from the Socialist Republic of Vietnam: Preliminary
Affirmative Countervailing Duty Determination and Alignment of Final Countervailing Duty
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Alternatively, under the same reasoning applied to FIEs, Petitioners allege that exporters,
as a discrete class of enterprises, are a “group of enterprises” consistent with section
771(5A)(D)(iii) of the Act for the purpose of analyzing Chinese currency undervaluation as a
domestic subsidy.

As demonstrated above, FIEs are a group of enterprises according to section 771(SA)D)
of the Act and 19 C.F.R. § 351.502.* Because FIEs exported 55 percent of total Chinese
exports during the period of investigation (2008), they were the predominant recipient of excess
RMB according to section 771(SA)(D)(iii)(I) of the Act. See Undervaluation Analysis Report at
10. Moreover, from 2005 through April 2009 (a period of time which included the entire period
of investigation), FIEs alone accounted for over half of Chinese exports. Specifically, as detailed
in Exhibit 11 of the Undervaluation Analysis Report, FIEs accounted for 56.1% of total exports
from China between January and November 2009. Their exports amounted to 55.3%, 57.1%,
58.2% and 58.3% of China’s total exports in 2008, 2007, 2006, and 2005 respectively.*'?

Petitioners’ analysis is consistent with the Department’s specificity practice regarding

“predominant use.” Moreover, although there is no bright-line for determining predominant use,

Determination with Final Antidumping Duty Determination, 74 Fed. Reg. 45,811 (Sept. 4,
2009)(discussion of Corporate Income Tax Exemptions received by Fotai and Chin Sheng).

12 See Saudi Iron & Steel Co. (Hadeed) v. United States, 11 C.1.T. 880 (Ct. Int'l Trade
1987)(“Saudi Steel v. U.S.”)(upholding Commerce’s determination regarding a “group of
enterprises” and stating “{D}ecisions of this Court require Commerce to conduct a de facto case
by case analysis to determine whether a program provides a subsidy, or a bounty or grant, to ‘a
specific enterprise or industry or group of enterprises or industries...’).

M3 See Undervaluation Analysis Report, data at Exhibit III-11, Exhibit ITI-183.
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the FIEs’ receipt of excess RMB has consistently been over 50 percent for three-years prior to
the period of investigation.*'

As discussed above, the GOC’s stringent control over foreign exchange requires FIEs to
exchange the dollars earned through exportation at the controlled rate of exchange, thus
receiving more RMB than they would in the absence of the goverhment-controlled currency
regime. As a result, because FIEs earn, and are required to exchange, a predominate amount of

foreign currency, they are the predominate recipients of excess RMB consistent with the

Department’s practice.*"’

(iii) Exporters, as a Group of Enterprises, are Predominant
Users of Chinese currency undervaluation

For the reasons discussed above, exporters are a “group of enterprises” according to
section 771(5A)(D) of the Act and 19 C.F.R. § 351.502.*'® Petitioners submit that although
exporters’ preponderant share of China’s total foreign exchange inflows constitutes reasonably
available information evidence that Chinese currency undervaluation is a de facto export
subsidy, as alleged above, this fact is also evidence that Chinese exporters, as a group of
enterprises, are predominant users of the subsidy under section 771(5A)(D)(iii)(II) of the Act. If

the Department does not find that Chinese currency undervaluation is a de jure or de facto export

‘4 See, e.g., Final Affirmative Countervailing Duty Determination: Stainless Steel Plate
in Coils from South Africa, 64 Fed. Reg. 15,553, 15,564 (Mar. 31, 1999) (finding predominate
use when a group of industries received more than fifty percent of a subsidy over a several year
period).

Y15 See Certain New Pneumatic Off-the-Road Tires From the People's Republic of China:
Final Affirmative Countervailing Duty Determination and Final Negative Determination of
Critical Circumstances, 73 Fed. Reg. 40,480 (July 15, 2008)(discussing that consuming “over
half of the total rubber consumed in the country during the POI, indicat{es} that this program
may also be de facto specific under the predominant and disproportionate analyses.”)

Y18 See Saudi v. U.S, supra note 57.
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subsidy, then the Petitioners alternatively allege that Chinese exporters, as a group of enterprises,
are predominant users of excess RMB resulting from Chinese currency undervaluation according

to section 771(5SA)D)(iii)(II) of the Act. As the Undervaluation Analysis Report demonstrates,

70 % of China’s foreign exchange earnings from Current Account
transactions and from long-term Capital and Financial account
transactions were derived from the export of goods....No other
category of foreign exchange inflows come close to matching the
$1.4 trillion foreign exchange earnings of Chinese exporters.
Therefore, as exporters garner the overwhelming share of benefits
from the undervaluation of the RMB, the subsidy benefit is de
facto specific to exporters as a group.‘“7
Petitioners allege that FIEs receive a disproportionately large amount of excess RMB
according to section 771(5A)(D)(iii)(I1I) of the Act. As the Department acknowledged in the
Preamble to its regulations, and as discussed above, detailed distribution data for domestic
subsidies is frequently not reasonably available to petitioners. Therefore, in order to analyze
whether FIEs receive a disproportionately large amount of excess RMB, Petitioners relied on the
Undervaluation Analysis Report, which compares FIEs share of exports, and therefore, their
receipt of excess RMB, to the overall contribution to Chinese Gross Domestic Product (“GDP”)
made by FIEs.
After adjusting for FIEs’ role in the overall manufacturing sector, the Undervaluation
Analysis Report concludes that: “FIEs as a group appear likely to account for no more than about

20% of GDP, but they do account for 55% of total Chinese exports.”*'® Petitioners note that this

approach is consistent with the Department’s analysis of whether disproportionately large

M7 See Undervaluation Analysis Report at 8, Exhibit ITI-183.

8 Soe Undervaluation Analysis Report at 10, Exhibit ITI-183.
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amounts of subsidies were granted in prior cases where distribution data were unavailable.*"

Based on information reasonably available, the amount of excess RMB received by FIEs, as a
percentage of total Chinese exports, is disproportionate to FIEs’ contribution to manufacturing or
total Chinese GDP.

(iv)  Exporters, as a Group of Enterprises, receive a

disproportionately large amount of excess RMB
resulting from Chinese currency undervaluation

Alternatively, Petitioners allege that exporters, as a group of enterprises, receive a
disproportionately large amount of excess RMB according to section 771(5A)(D)(iii)(III) of the
Act. As the Department acknowledged in the Preamble to its regulations, and as discussed
above, detailed distribution data for domestic subsidies is frequently not reasonably available to
petitioners. Therefore, in order to analyze whether exporters receive a disproportionately large
amount of excess RMB, Petitioners relied on the Undervaluation Analysis Report. As
documented in the Undervaluation Analysis Report at 3, China’s exports as a percent of total
GDP were 33 percent in 2008. However, exporters received 70 percent of China’s foreign
exchanée earnings from Current Account transactions and from long-term Capital and Financial
Account transactions. See Undervaluation Analysis Report at 8. Therefore, based on information
reasonably available, the amount of excess RMB received by exporters is disproportionate to
exporters’ contribution total Chinese GDP.

Finally, Petitioners assert that, as it has done in prior cases where domestic subsidies
were at issue, the Department should initiate an investigation of Chinese currency undervaluation

and review detailed distribution data that can only be fully developed over the course of an

Y19 See, e.g., Coated Free Sheet Paper from the Republic of Korea: Notice of Final
Affirmative Countervailing Duty Determination, 72 Fed. Reg. 60,639 (Oct. 25, 2007)(dividing
the pulp, paper, and wood sectors’ share of KDB lending to the manufacturing sector by the
sectors’ share of manufacturing GDP).
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investigation. Even where distribution data has been forthcoming and relatively transparent
(unlike the instant case), the complexity of specificity analysis often requires multiples layers of
analysis and changes from preliminary to final determinations. For example, in Alloy
Magnesium from Canada: Final Results of Countervailing Duty New Shipper Review, 68 Fed.
Reg. 22,359 (April 28, 2003), the Department changed its specificity analysis in the final
determination and analyzed the program on a company-specific basis instead of an industry-

specific basis. The Department also made several types of comparisons before finding that the

respondent company had received a disproportionately large amount of the subsidy.**

Petitioners submit that such detailed analysis is appropriate in an ongoing investigation, but
inappropriate when used as a threshold requirement to decide whether to initiate an investigation.

5. In the alternative, currency undervaluation constitutes a subsidy
because it qualifies as “income or price support within the meaning of
Article XVI of the GATT 1994” under Section 771(5)(B)(ii) of the Act
that provides a benefit to the recipient and that is specific to exports

a) “Income or price support that operates directly to increase
exports”

Article XVI:1 of GATT 1994 characterizes any form of income or price support which
operates directly or indirectly to increase exports, or reduce imports, as a subsidy. In particular,
GATT Article XVI:1 provides, in relevant part:

Subsidies
Section A - Subsidies in General
1. If any contracting party grants or maintains any subsidy,
including any form of income or price support, which operates
directly or indirectly to increase exports of any product from, or to
reduce imports of any product into, its territory, it shall notify the
CONTRACTING PARTIES in writing of the extent and nature of

20 See Alloy Magnesium from Canada: Final Results of Countervailing Duty New
Shipper Review, 68 Fed. Reg. 22,359 (Apr. 28, 2003)(discussion of Magnola’s MTM
benefits)(the Department’s methodology was upheld by a Binational NAFTA Panel, In Re Alloy
Magnesium from Canada, USA-CDA-2003-1904-02 (Sept. 9, 2005).
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the subsidization, of the estimated effect of the subsidization on the
quantity of the affected product or products imported into or
exported from its territory and of the circumstances making the
subsidization necessary.

The WTO SCM Agreement reflects this characterization of certain income or price
support in defining the term “subsidy.” In particular, according to Article 1.1 of the SCM
Agreement, a subsidy is deemed to exist where there is either a “financial contribution” or “any
form of income or price support in the sense of Article XVI of GATT 1994” that provides a
benefit to the recipient. This standard has been implemented under Section 771 of the Act,
which provides in relevant part:

5) Countervailable subsidy.

(A) In general. Except as provided in paragraph (5B), a
countervailable subsidy is a subsidy described in this
paragraph which is specific as described in paragraph (5A).

(B) Subsidy described. A subsidy is described in this
paragraph in the case in which an authority
(i) provides a financial contribution,

(ii) provides any form of income or price support within
the meaning of Article XVI of the GATT 1994, or

(iii) makes a payment to a funding mechanism to provide a
financial contribution, or entrusts or directs a private
entity to make a financial contribution, if providing
the contribution would normally be vested in the
government and the practice does not differ in
substance from practices normally followed by
governments . . . .

The Act does not define the term “income or price support” and the Department has not
adopted a definition for this term in its countervailing duty practice. Neither the SCM
Agreement nor GATT provide a definition for this term, and its meaning has not been clarified
either in GATT or WTO dispute settlement. The Shorter Oxford English Dictionary defines the

noun “support” as “{t}he action of holding up, keep from falling, or bearing the weight of
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something.”*! In turn, dictionaries of economic terms and textbooks on the theory of
international economics characterize the term “exchange rate” as “the price of one currency in
terms of another.”*?

Accordingly, by constantly intervening in the foreign market to prevent the price of
dollars in terms of RMB from falling (that is, to prevent the dollar from depreciating vis-a-vis the
RMB), the GOC provides “price support” to Chinese producers of aluminum extrusions. In turn,
such “price support” operates directly to increase exports of this product, on account that the
price support concerned (i.e. the support of the exchange rate) allows the dollar price of Chinese

imports of aluminum extrusions into the United States to remain at artificially low levels.**

21 See Shorter Oxford English Dictionary; Oxford University Press, Sixth Edition, 2007.

422 See, for example, Oxford Dictionary of Economics, Oxford University Press, Third
Edition, 2009, p. 151 (“exchange rate: The price of one currency in terms of another”); Alan V.
Deardorff Terms of Trade: Glossary of International Economics, World Scientific Publishing
Co.: Singapore, 2006, p. 94 (“Exchange rate: The price at which one country’s currency trades
for another™); and Dennis R. Appleyard, Alfred J. Field and Steven L. Cobb, International
Economics, McGraw-Hill, Sixth Edition, 2008, p. 479 (“{t}he foreign exchange rate is simply
the price of one currency in terms of another”).

423 Notably, in its final countervailing duty determination in Rice from Thailand,
Commerce found that price support programs in respect of the subject merchandise itself provide
benefits in the nature of a grant and thus do not constitute “the provision of goods at preferential
rates” under section 771(5)(B)(ii). See Final Affirmative Countervailing Duty Determination
and Countervailing Duty Order, Rice From Thailand, 51 Fed. Reg. 12356 (April 10, 1986).
Because grants are a type of financial contribution under section 771(5)(D)(i) o f the Act, it
follows that price support programs in respect of the subject merchandise itself do not constitute
“income or price support within the meaning of Article XVI of the GATT 1994”.

This finding is consistent with economic analysis. “Price support within the meaning of
Article XVI of the GATT 1994” stands for price support that operates directly or indirectly to
increase exports of the merchandise at issue. However, price support in respect of the subject
merchandise itself would lead to reducing exports rather than increasing exports, because the
purchases that the government would make to raise the domestic price of the subject
merchandise, by boosting domestic demand, would reduce the exportable surplus.
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Hence, China’s currency manipulation constitutes “a form of income or price support within the
meaning of Article XVI of GATT 1994” under Section 771(5)(B)(ii) of the Act.

b) ‘Benefit

The GOC’s manipulation of its currency bestows a benefit to exporters because, on
account of the GOC’s intervention in the foreign exchange market to prevent the dollar from
depreciating vis-a-vis the RMB, exporters receive more RMB per dollar than what they would
receive if the Chinese government were not manipulating the exchange rate and markets were
allowed to determine the equilibrium rate. Pursuant to 19 C.F.R. § 351.503(a), the benefit would
| be calculated as the difference between the RMB actually received and the RMB they would
receive absent the government’s intervention in the foreién exchange market.***

c) Specificity

The GOC’s maintenance of an undervalued currency is a prohibited subsidy because it is
contingent upon export performance. As an export subsidy, it is deemed specific pursuant to
Section 771(SA)(B) of the Act. This subsidy is de facto contingent upon export performance
because it directly linked with the act of exporting and export earnings. Moreover, the more a
Chinese company exports, the more subsidy it receives. This direct and positive correlation
between the export activity/export earnings and the amount of subsidy received means that the
subsidy is “in fact, contingent on export performance.”

VI. CONCLUSION

Based on the foregoing information reasonably available to Petitioners, the Department

should initiate an investigation into countervailable subsidies provided to China’s aluminum

24 See also 19 C.F.R. § 351.501 and Countervailing Duties; Final Rule, 63 Fed. Reg.
65347 at 6539-60 (Nov. 25, 1998) describing the flexibility inherent in determining subsidy
benefits.
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extrusion industry and impose duties through a countervailing duty order in an amount that

would offset these unfair and injurious subsidy practices.
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